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veteran of such liability if he deter-
mines that: 

(1) A transferee either immediate or 
remote is legally liable to the Sec-
retary for the debt of the original vet-
eran-borrower established after the ter-
mination of the loan, and 

(2) The original loan was current at 
the time such transferee acquired the 
property, and 

(3) The transferee who is liable to the 
Secretary is found to have been a satis-
factory credit risk at the time he or 
she acquired the property. 

(h) If a veteran or any other person 
disposes of residential property secur-
ing a guaranteed or insured loan for 
which a commitment was made on or 
after March 1, 1988, and the veteran or 
other person notifies the loan holder in 
writing before disposing of the prop-
erty, the veteran or other person shall 
be relieved of all further liability to 
the Secretary with respect to the loan 
(including liability for any loss result-
ing from any default of the purchaser 
or any subsequent owner of the prop-
erty) and the application for assump-
tion shall be approved if the holder de-
termines that: 

(1) The proposed purchaser is credit-
worthy; 

(2) The proposed purchaser is con-
tractually obligated to assume the loan 
and the liability to indemnify the De-
partment of Veterans Affairs for the 
amount of any claim paid under the 
guaranty as a result of a default on the 
loan, or has already done so; and, 

(3) The payments on the loan are cur-
rent. 

Should these requirements be satisfied, 
the holder may also release the veteran 
or other person from liability on the 
loan. This does not apply if the ap-
proval for the assumption is granted 
upon special appeal to avoid immediate 
foreclosure. 

(Authority: 38 U.S.C. 3714) 

[13 FR 7278, Nov. 27, 1948, as amended at 24 
FR 2654, Apr. 7, 1959; 33 FR 5362, Apr. 4, 1968; 
37 FR 24034, Nov. 11, 1972; 54 FR 30211, July 19, 
1989; 54 FR 34988, Aug. 23, 1989; 55 FR 27467, 
July 3, 1990; 55 FR 31387, Aug. 2, 1990; 55 FR 
33904, Aug. 20, 1990; 55 FR 37477, Sept. 12, 1990; 
67 FR 62647, Oct. 8, 2002] 

§ 36.4324 Release of security. 

(a) Except upon full payment of the 
indebtedness the holder shall not re-
lease a lien or other right in or to real 
property held as security for a guaran-
teed or insured loan, or grant a fee or 
other interest in such property, with-
out the prior approval of the Secretary, 
unless in the opinion of the holder such 
release does not involve a decrease in 
the value of the security in excess of 
$2,500: Provided, That the aggregate of 
the reduction in the original value of 
the security resultant from such re-
leases without the Secretary’s prior ap-
proval does not exceed $2,500. 

(b) Holder may release from the lien 
personal property including crops with-
out the prior approval of the Secretary. 

(c) Except upon full payment of the 
indebtedness or upon the prior ap-
proval of the Secretary, the holder 
shall not release a lien under para-
graph (a) or (b) of this section unless 
the consideration received for the re-
lease is commensurate with the fair 
market value of the property released 
and the entire consideration is applied 
to the indebtedness, or if encumbrance 
on other property is accepted in lieu of 
that released it shall be the holder’s 
duty to acquire such lien on property 
of substantially equal value which is 
reasonably capable of serving the pur-
pose for which the property released 
was utilized. 

(d) Failure of the holder to comply 
with the provisions of this section shall 
not in itself affect the validity of the 
title of a purchaser to the property re-
leased. 

(e) The holder shall notify the Sec-
retary of any such release or substi-
tution of security within 30 days after 
completion of such transaction. 

(f) The release of the personal liabil-
ity of any obligor on a guaranteed or 
insured obligation resultant from the 
act or omission of any holder without 
the prior approval of the Secretary 
shall release the obligation of the Sec-
retary as guarantor or insurer, except 
when such act or omission consists of 
(1) failure to establish the debt as a 
valid claim against the assets of the es-
tate of any deceased obligor, provided 
no lien for the guaranteed or insured 
debt is thereby impaired or destroyed; 
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or (2) an election and appropriate pros-
ecution of legally available effective 
remedies with respect to the reposses-
sion or the liquidation of the security 
in any case, irrespective of the identity 
or the survival of the original or of any 
subsequent debtor, if holder shall have 
given such notice as required by 
§ 36.4317 of this part and if, after receiv-
ing such notice, the Secretary shall 
have failed to notify the holder within 
15 days to proceed in such manner as to 
effectively preserve the personal liabil-
ity of the parties liable, or such of 
them as the Secretary indicates in 
such notice to the holder; or (3) the re-
lease of an obligor, or obligors, from li-
ability on an obligation secured by a 
lien on property, which release is an in-
cident of and contemporaneous with 
the sale of such property to an eligible 
veteran who assumed such obligation, 
which assumed obligation is guaran-
teed on the assuming veteran’s account 
pursuant to 38 U.S.C. chapter 37; or (4) 
the release of an obligor or obligors as 
provided in § 36.4314(d) of this part; or, 
the release of an obligor, or obligors, 
incident to the sale of property secur-
ing the loan which the holder is au-
thorized to approve under the provi-
sions of 38 U.S.C. 3714. 

(Authority: 38 U.S.C. 3714) 

[13 FR 7278, Nov. 27, 1948, as amended at 24 
FR 6315, Aug. 6, 1959; 35 FR 7728, May 20, 1970; 
46 FR 43673, Aug. 31, 1981; 52 FR 26342, July 14, 
1987; 55 FR 37477, Sept. 12, 1990] 

§ 36.4325 Partial or total loss of guar-
anty or insurance. 

(a) Subject to the incontestable pro-
visions of 38 U.S.C. 3721 as to loans 
guaranteed or insured on or subsequent 
to July 1, 1948, there shall be no liabil-
ity on account of a guaranty or insur-
ance, or any certificate or other evi-
dence thereof, with respect to a trans-
action in which a signature to the 
note, the mortgage, or any other loan 
papers, or the application for guaranty 
or insurance is a forgery; or in which 
the certificate of discharge or the cer-
tificate of eligibility is counterfeited, 
or falsified, or is not issued by the Gov-
ernment. 

(1) Except as to a holder who ac-
quired the loan instrument before ma-
turity, for value, and without notice, 
and who has not directly or by agent 

participated in the fraud, or in the mis-
representation hereinafter specified, 
any wilful and material misrepresenta-
tion or fraud by the lender, or by a 
holder, or the agent of either, in pro-
curing the guaranty or the insurance 
credit, shall relieve the Secretary of li-
ability, or, as to loans guaranteed or 
insured on, or subsequent to July 1, 
1948, shall constitute a defense against 
liability on account of the guaranty or 
insurance of the loan in respect to 
which the wilful misrepresentation, or 
the fraud, is practiced: Provided, That 
if a misrepresentation, although mate-
rial, is not made wilfully, or with 
fraudulent intent, it shall have only 
the consequences prescribed in para-
graphs (b) and (c) of this section. 

(2) [Reserved] 
(b) In taking security required by 38 

U.S.C. chapter 37 and the regulations 
concerning guaranty or insurance of 
loans to veterans, a holder shall obtain 
the required lien on property the title 
to which is such as to be acceptable to 
prudent lending institutions, informed 
buyers, title companies, and attorneys, 
generally, in the community in which 
the property is situated: Provided, That 
a title will not be unacceptable by rea-
son of any of the limitations on the 
quantum or quality of the property or 
title stated in § 36.4350(b) and if such 
holder fails in this respect or fails to 
comply with 38 U.S.C. chapter 37 and 
the regulations concerning guaranty or 
insurance of loans to veterans with re-
spect to: 

(1) Obtaining and retaining a lien of 
the dignity prescribed on all property 
upon which a lien is required by 38 
U.S.C. chapter 37 or the regulations 
concerning guaranty or insurance of 
loans to veterans, 

(2) Inclusion of power to substitute 
trustees (§ 36.4327), 

(3) The procurement and mainte-
nance of insurance coverage (§ 36.4326), 

(4) Advice to Secretary as to default 
(§ 36.4315), 

(5) Notice of intention to begin ac-
tion (§ 36.4317), 

(6) Notice to the Secretary in any 
suit or action, or notice of sale 
(§ 36.4319), 

(7) The release, conveyance, substi-
tution, or exchange of security 
(§ 36.4324), 
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